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INTEREST OF AMICI CURIAE
The U.S. Department of Justice’s (DOJ’s) definition of primary entrance is
not found in the accessibility requirements of the Fair Housing Act, and neither the
Department of Housing and Urban Development’s (HUD’s) Fair Housing Act
Accessibility Guidelines nor HUD’s Fair Housing Act Design Manual is intended
to impose binding requirements on designers and builders of covered multifamily
buildings. The members of Amici organizations plan, design, construct, own, and
manage multifamily properties in all fifty states. Amici are concerned that DOJ’s
overly aggressive interpretation of the statutory requirements under the
accessibility requirements of the Fair Housing Act threaten to impose costly and
unwarranted regulatory obligations on our multifamily designer and builder
members. Amici therefore support Appellant Edward Rose and Sons, et al., and
respectfully urge that the judgment of the district court be reversed.
The National Association of Home Builders (“NAHB”) represents over
208,000 builder and associate members throughout the United States. Its members
construct, develop, and remodel single family homes, apartment, condominiums,
and multifamily, commercial, and industrial structures. NAHB is the voice of the
American shelter industry.
The National Multi Housing Council (“NMHC”) represents the largest and
most prominent apartment firms in the United States. NMHC’s members are
1

engaged in all aspects of the apartment industry, including ownership,
development, management, and financing. NMHC advocates on behalf of rental
housing, conducts apartment-related research, and promotes the desirability of
apartment living.
The National Apartment Association (“NAA”) is the largest national
federation of state and local apartment associations. NAA is composed of 155
affiliates and represents more than 30,000 professionals who own and manage
more than 4.5 million apartments. Together, NMHC/NAA conduct a joint
legislative program on behalf of the apartment industry.
All parties have consented to the filing of this Brief.
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ISSUES PRESENTED
Whether the parking lot side entrance to an individual dwelling unit (which
DOJ refers to as a “primary” entrance) must be accessible on the theory that it is a
public or common use area, or whether the statute merely requires “an” accessible
entrance into and through each covered dwelling unit.
Also, whether HUD’s Accessibility Guidelines and HUD’s Design Manual
are enforceable, mandatory requirements entitled to judicial deference.

PRELIMINARY STATEMENT
The Fair Housing Act (the “Act”) requires seven specific design features to
make covered multifamily dwellings accessible to persons with disabilities. 42
U.S.C § 3604(f)(3)(c). The Department of Justice (“DOJ”) has no authority to
enforce fair housing accessibility requirements without a clear grant of
Congressional authority. Congress did not direct or empower either DOJ or the
Department of Housing and Urban Development (“HUD”) to promulgate binding
regulations for accessible design, as Congress did for DOJ under the Americans
With Disabilities Act, 42 U.S.C. 12181 et seq., which was passed shortly after the
1988 Amendments to the Fair Housing Act. Rather, Congress instructed HUD
only to issue reports and technical guidance about the new Fair Housing Act
accessibility requirements. 42 U.S.C § 3604(f)(5)(C). HUD’s Fair Housing
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Accessibility Guidelines (“Guidelines”) state unequivocally that they are neither
binding nor mandatory; they are intended only to provide a safe harbor for
compliance. 56 Fed. Reg. 9473. Likewise, HUD Fair Housing Act Design Manual
(“Design Manual”) states that it “will comply with the Act, but may exceed its
minimal requirements.” Design Manual, Transmittal Letter from HUD Secretary
Cuomo (April, 1998). For this reason, these documents should not be treated as
minimum requirements or given deference by the Court.
DOJ contends that those doors to individual dwelling units closest to the
parking lot are, in its view, “primary” entrances that must be accessible. However,
“primary” is a term not found in the statute, legislative history, or HUD’s
regulations. DOJ’s argument is unsupported by the clear language of the statute,
which provides distinct requirements for public and common use areas and for
accessible entrances to covered dwelling units, neither of which includes any
mandatory requirements concerning “primary” entrances.
The multifamily industry delivers quality affordable and accessible housing
to millions of Americans. In fact, the industry is required to effectively balance a
host of competing requirements and best practices to deliver safe, affordable,
marketable, accessible, and aesthetically pleasing housing to the American public.
Congress understood these competing demands on the industry and made
“flexibility” as a key component of the statute. House Report 25. For this reason,
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one must conclude that a variety of alternative designs for accessible entrances to a
covered dwelling unit are perfectly permissible under the Act, whether or not they
may be optimal from DOJ’s or a particular disability advocate’s perspective.
The building codes to which the covered dwelling units in question were
designed and built include Michigan’s Persons With Disabilities Civil Rights Act,
MCL § 37.1501, et seq., and Ohio R.C. §4112, et seq., which were adopted to
comply specifically with the minimum requirements of the Fair Housing Act’s
accessibility provisions, including model code requirements for the accessible
entrance and public and common use areas. If multifamily designers and builders
must regularly litigate with DOJ over codes that adopt the safe harbor model code
language that HUD has already approved, then HUD’s goal of reducing costly
litigation and promoting design-phase compliance will be frustrated.
Model accessibility building codes written in prescriptive building code
language and endorsed by HUD as a safe harbor for compliance have now been
developed and are available for adoption by state and local building code
jurisdictions across the country. This means the problem of unclear and confusing
guidance has been solved, and there is no reason for the Court to accept DOJ’s
overly aggressive view of the statute.
DOJ’s unjustified enforcement posture, in practice, invalidates the promise
HUD has made to multifamily designers and builders, who are permitted to
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demonstrate how they have met the requirements of the Act. As HUD states
clearly in its Guidelines: “Builders and developers may choose to depart from
these guidelines and seek alternate ways to demonstrate that they have met the
requirements of the Fair Housing Act.” 56 Fed. Reg. 9499.
This case is not simply about the specific design of private unit entrances
but, more broadly, it is about the enforceability of HUD’s Guidelines and Design
Manual. Amici believe that DOJ's position is not supported by the legislative
history and intent of the Fair Housing Act, and that the District Court’s acceptance
of that position should be overturned. Finally, it should be noted that the specific
design feature in question involves the private unit entrances from the exterior of a
building; the case does not concern interior units accessed from a public or
common hallway.

6

ARGUMENT
I.

The Fair Housing Act, Not HUD’s Guidelines Or Design Manual,
Defines What Accessible Design Features A Covered Dwelling Must
Include.
The Department of Justice (“DOJ”) has no authority to enforce fair housing

accessibility requirements without a clear grant of Congressional authority. The
Fair Housing Act requires seven specific design features to make covered
multifamily dwellings accessible to persons with disabilities. 42 U.S.C §
3604(f)(3)(c). Congress did not direct or empower the Department of Housing and
Urban Development (“HUD”) to promulgate binding regulations for accessible
design. Rather, Congress instructed HUD only to issue reports and technical
guidance about the new Fair Housing Act accessibility requirements. 42 U.S.C §
3604(f)(5)(C). As discussed in the House Judiciary Committee Report, Congress
intended to grant multifamily designers and builders maximum flexibility in
complying with the modest new requirements. P.L. 100-430, H. Rep. No. 100-711,
100th Cong., 2d Sess., Cong. Record Vol. 134 (1988) (“H. Rep.”), 26.1 Further,
HUD’s Fair Housing Accessibility Guidelines (“Guidelines”) state unequivocally
that they are neither binding nor mandatory; they are intended only to provide a

1

The House Report is found in the Brief Addendum to the Brief of Edward Rose
Companies, at Tab 11.
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safe harbor for compliance. 56 Fed. Reg. 9473.2 For this reason, they should not
be treated as minimum requirements or given deference by the Court.

a. The Fair Housing Act Requires Seven Specific Design Features To
Make Covered Dwellings Accessible To Persons With Disabilities.
The Fair Housing Act (the “Act”) requires seven specific design features to
make covered multifamily dwellings accessible to persons with disabilities. 42
U.S.C. § 3604 (f)(3)(c). Thus, the statute defines discrimination based on
“handicap” (now commonly referred to as “disability,” and used interchangeably
herein) in pertinent part as:
“a failure to design and construct those dwelling in such a manner that —
(i) the public use and common use portions of such dwellings
are readily accessible to and usable by handicapped persons;
(ii) all the doors designed to allow passage into and within all
premises within such dwellings are sufficiently wide to allow
passage by handicapped persons in wheelchairs; and
(iii) all premises within such dwellings contain the following
features of adaptive design:
(I) an accessible route into and through the dwelling;
(II) light switches, electrical outlets, thermostats, and
other environmental controls in accessible locations;
(III) reinforcements in bathroom walls to allow later
installation of grab bars; and
(IV) usable kitchens and bathrooms such that an
individual in a wheelchair can maneuver about the
space.”
Id.
2

The Guidelines are found in the Brief Addendum to the Brief of Edward Rose
Companies, at Tab 13.
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In promulgating these statutory requirements, Congress established seven
design and construction criteria that were comprehensive, but were also carefully
tailored to meet three principal goals: (1) to provide minimally accessible
multifamily housing to persons with disabilities; (2) to ensure that the accessibility
requirements were “modest” in scope; and, (3) to ensure that the multifamily
design and construction industry was given maximum “flexibility” in complying
with the statutory requirements. H.R. Rep. No. 100-117, at 25-27.
The issue of flexibility was a key concept in the debate over the accessibility
provisions of the Act. The legislative history, which references Congress’
consultation with NAHB, makes clear that “a standard of total accessibility” was
specifically rejected. H.R. Rep. No. 100-117, at 26. Rather, the legislative history
makes clear that Congress intended “a standard of ‘adaptable’ design … to provide
usable housing for handicapped persons without necessarily being significantly
different from conventional housing.” Id.
Two principal design requirements are at issue in the present case, each of
which can be understood through reference to the statute. First, “public and
common use” areas must be accessible to persons with disabilities, 42 U.S.C §
3604(f)(3)(C)(i), and, second, each covered dwelling unit must include “an
accessible route” into and through the unit. 42 U.S.C § 3604(f)(3)(C)(iii)(I).
Creating a new definition of “public and common use” areas, the District Court (at
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DOJ’s invitation) looked beyond the clear statutory language and legislative
history to substitute its interpretation for what Congress stated in these provisions.
The District Court exceeded its discretion by substituting its judgment for that of
Congress, even though Congress clearly established separate provisions applicable
to each of these distinct building components.
Congress clearly enumerated in the legislative history the types of areas it
considered to be “public or common use areas” under Section 3604(f)(C)(i). These
areas are specified as hallways, lounges, lobbies, passageways among and between
buildings, and other amenities such as laundry rooms and public bathrooms. H.R.
Rep. No. 100-117, at 26. Nowhere is there any suggestion that the exterior
doorway to an individual tenant unit is included as public or common use areas,
nor can the term “primary” entrance (discussed below) be found anywhere in the
Act or its legislative history.
Separately, Congress provided that each individual covered dwelling unit
must have “an accessible route” into and through the unit. 42 U.S.C §
3604(f)(3)(c)(iii)(I). This meant that “persons in wheelchairs be able to have
physical access into and through the unit equal to persons not in wheelchairs.”
H.R. Rep. No. 100-117, at 26. Under the clear language of the statute, no
particular route into and through the unit was required to be accessible. Rather,
under the plain meaning of the statutory requirement, only one such accessible
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route need be provided. Nothing in the legislative history of the Fair Housing
Act’s accessible design provisions suggests that Congress intended that individual
unit entrances to be considered public or common use areas.
DOJ has no authority to enforce the fair housing accessibility requirements
without a clear grant of Congressional authority. Congress clearly understood the
complexity of the design and construction industry and provided for only “modest”
accessibility requirements while ensuring maximum “flexibility.” H.R. Rep. No.
100-117, at 26. The Court should look no further than the statute and legislative
history to understand what Congress required and should reject DOJ’s attempt to
impose standards that are not clearly rooted in the statutory language and history of
the Act.

b. Congress Did Not Direct HUD To Promulgate Binding
Regulations For Accessible Design.
Unlike the Americans With Disabilities Act (“ADA”), 42 U.S.C § 12181 et
seq., which required DOJ to promulgate enforceable design specifications for all
public accommodations and commercial facilities, and required that all public
accommodations take affirmative steps to remove architectural barriers to persons
with disabilities, 42 U.S.C § 12186(b), the objectives of the accessibility provisions
of the Fair Housing Act were far more modest. The accessibility provisions of the
Fair Housing Act required only that covered multifamily dwellings built for first
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occupancy on or after March 13, 1991 be designed and constructed with seven
basic design features to make them accessible to persons with disabilities. 42
U.S.C § 3604 (f)(3)(c). As indicated above, Congress described these
requirements as “modest” and “flexible.” H.R. Rep. No. 100-117, at 25-26. While
Congress could have required HUD to issue binding design specifications, as it did
with DOJ for the ADA, it is clear Congress did not do so with regard to the Fair
Housing Act. Rather, Congress instructed HUD only to issue reports and technical
guidance about the new Fair Housing Act accessibility requirements. 42 U.S.C §
3604(f)(5)(C).
Moreover, not only did Congress not instruct HUD to issue binding design
and construction specifications for accessibility, but HUD has never attempted to
assert such authority beyond the requirements of its regulations. HUD has
repeatedly (and appropriately) declined to issue minimum performance
requirements that do not track the language of the statute. Instead, the agency has
opted to propose successive safe harbors that state no requirements beyond those in
the statute. Indeed, HUD has promoted a flexible policy of “alternate ways” for
design and construction professionals to meet the requirements of the Act. 56 Fed.
Reg. 9473. In addition, HUD’s implementing regulations, which were
promulgated in 1989, simply restate verbatim the statutory language for accessible
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design and construction from the Fair Housing Act. 24 C.F.R. 202.3 It was only
after significant public pressure to issue some guidance on what would be
considered a “safe harbor” or an acceptable design that HUD finally issued
technical guidance in the form of its Accessibility Guidelines in 1991. 56 Fed. Reg.
9472. However, HUD was unequivocally clear that its Guidelines were neither
binding nor mandatory requirements:
The design specifications provide technical guidance to builders and
developers in complying with the accessibility requirements of the Fair
Housing Act. They are intended to provide a safe harbor and are not
mandatory. The Guidelines do not prescribe specific requirements that must
be met, and builders and developers may depart from the Guidelines and
seek alternate ways to demonstrate they have met the requirements of the
Fair Housing Act.
56 Fed. Reg. 9473 (emphasis added).
Likewise, HUD’s Fair Housing Act Design Manual (“Design Manual”),
which was published in 1996 and revised in 1998, states that it was intended to
“provide guidance in the form of recommendations, which, although not binding,
meet the Department’s obligations to provide technical assistance on alternative
accessibility approaches which will comply with the Act, but may exceed its
minimal requirements.” Design Manual, Transmittal Letter from HUD Secretary
Cuomo (April, 1998) (emphasis added).

3

HUD’s regulations pertaining to the Fair Housing Act’s accessibility
requirements are found in the Brief Addendum to the Brief of Edward Rose
Companies, at Tab 3.
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HUD’s characterization of the Guidelines and Design Manual as nonbinding, non-mandatory safe harbors is consistent with the intent of Congress,
which was to encourage creativity and flexibility in meeting the requirements of
the Act. H.R. Rep. No. 100-117, at 27. That is, compliance with the Guidelines or
Design Manual was intended to be a shield to protect designers and builders
against liability under the Act, not, as DOJ is attempting to assert in the case at bar,
a sword used to undercut well-founded efforts to design and build according to the
Act. For this reason, DOJ’s attempt to enforce the Guidelines and Design Manual
as minimum standards or binding requirements must be rejected.

c. HUD’s Guidelines And Design Manual Are Not Intended To Be
Binding Regulations And Are Not Entitled To Judicial Deference.
While Congress required HUD to issue reports and technical guidance about
compliance with the new accessibility requirements of the Fair Housing Act, 42
U.S.C § 3604(f)(5)(C), it did not mandate, nor did it grant HUD statutory authority
to promulgate, regulations and binding design specifications for covered
multifamily dwellings. That Congress understood how to do this is beyond debate,
as Congress specifically required DOJ to issue binding design specifications for
commercial facilities and public accommodations under the ADA, 42 U.S.C §
12186(b), which was passed shortly after the 1988 Amendments to the Fair
Housing Act.
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The rules for determining when an agency’s interpretation of a federal
statute is entitled to judicial deference are well established by the decision in
Chevron USA, Inc. v. Natural Resources Defense Council, 467 U.S. 837, 842-43
(1984), as more recently clarified by United States v. Mead Corp., 533 U.S. 218,
226-227 (2001). Under these rules:
When a court reviews an agency’s construction of the statute which it
administers, it is confronted with two questions. First, always, is the
question whether Congress has directly spoken to the precise question at
issue. If the intent of Congress is clear, that is the end of the matter; for the
court, as well as the agency must give effect to the unambiguously expressed
intent of Congress. If however, the court determines Congress has not
directly addressed the precise question at issue, the court does not simply
impose its own construction on the statute, as would be necessary in the
absence of administrative interpretation. Rather, if the statute is silent or
ambiguous with respect to the specific issue, the question for the court is
whether the agency’s answer is based on a permissible construction of the
statute.
Chevron, 467 U.S. at 842-843.
It appears that the District Court has failed to interpret the accessibility
requirements of the Fair Housing Act in light of its clear statutory language and
lengthy legislative history, which grants no authority to HUD to promulgate
binding design specifications. In addition, HUD’s Guidelines and Design Manual,
by their very terms, do not purport to be either mandatory or binding. 56 Fed. Reg.
9473.
As the Supreme Court recently clarified in United States v. Mead Corp., 553
U.S. 218, 226-227: “We hold that administrative implementation of a particular
15

statutory provision qualifies for Chevron deference when it appears that Congress
delegated authority to the agency generally to make rules carrying the force of law,
and that the agency interpretation claiming deference was promulgated in the
exercise of that authority.” As explained above, Congress delegated no such
authority to either HUD or DOJ regarding Fair Housing Act compliance. For this
reason, the Guidelines are entitled to no Chevron deference at all, because they are
not enforceable, mandatory requirements promulgated in the exercise of
Congressionally delegated authority.
This view that HUD’s Guidelines are not entitled to deference is confirmed
by a recent decision on this very issue by the U.S. District Court for Idaho, which
held that:
In passing the FHA, Congress did not delegate to HUD authority to
promulgate specific regulations for design and construction compliance.
Although HUD has promulgated guidelines intended to provide technical
guidance in the design and construction of covered housing, HUD has
specifically provided that these are “guidelines” only and are not
mandatory…Thus, the fact that a covered complex does not comply with the
HUD “guidelines” does not establish a violation of the FHA.
United States v. Pacific Northwest Electric, No. CV-01-019-5-BLW (D.Id.
3/19/03) (emphasis added).4

4

The unpublished decision in Pacific Northwest Electric is found in the Brief
Addendum to the Brief of Edward Rose Companies, at Tab 16.
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We urge the Court to adopt the view of the District Court of Idaho that the
Guidelines and Design Manual are non-mandatory and thus do not impose new
minimum requirements.

II.

DOJ Has Mischaracterized A “Primary Entrance” As A Public And
Common Use Area That Must Be Accessible.
DOJ contends that the doors to individual dwelling units closest to the

parking lot are, in its view, “primary” entrances that must be accessible. However,
“primary” is a term not found in the statute, legislative history, HUD’s regulations,
or some of the various “safe harbors” originally endorsed by HUD. DOJ’s
argument is unsupported by the clear language of the statute, which provides
distinct requirements for public and common use areas and for accessible entrances
to covered dwelling units, neither of which includes any mandatory requirements
concerning “primary” entrances. For this reason, one must conclude that a variety
of alternative designs for accessible entrances to a covered dwelling unit are
perfectly permissible under the Act, whether or not they may be optimal from
DOJ’s or a particular disability advocate’s perspective.

a. The Term “Primary” Entrance Has No Real Meaning Or
Statutory Significance.
DOJ contends that the doors to individual units closest to the parking lot are
“primary” entrances that must be accessible. DOJ’s argument actually contends
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that the “exterior” of a primary door is a public or common use area that must be
located on an accessible route. DOJ is not saying that the primary entrance must
be accessible because of the “accessible route” provisions of the Act; DOJ asserts
that the exterior of a primary door is a public or common use area that must be
accessible. This is plainly not the case, nor does the individual walkway leading
from a public or common sidewalk to an individual tenant’s unit constitute a
“public or common areas;” they are properly classified as individual dwelling unit
entrances, only one of which must be accessible under the statute for each covered
dwelling unit.
If Congress had intended there to be specific requirements for “primary”
entrances, Congress would have used that term in the statute. However, Congress
did not, and DOJ should not be allowed to reinterpret retroactively what Congress
intended with respect to accessible entrances to individual dwelling units. Not
only is “primary” entrance not defined in the statute, legislative history, or HUD’s
regulations, it is also not defined in the CABO/ANSI 117.1 (1992) building
standard, which, taken together, comprise a safe harbor that meets the requirements
of the Act in HUD’s view. Appellants could properly conclude that their design
was compliant with what HUD’s “safe harbor #3” from its current version of the
Design Manual as: “CABO/ANSI 117.1 (1992), used in conjunction with the Act,
HUD’s regulations and the Guidelines.” Design Manual, Preface. Appellants have
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argued in detail in their briefs how their design conforms with the statutory
language, regulations, and HUD’s voluntary Guidelines.
It should be emphasized that the CABO/ANSI 117.1 (1992) model standard
that HUD accepted as a safe harbor for compliance does not include the primary
entrance distinction. Section 4.3 “Accessible Route” specifies a number of
necessary “Components,” but says nothing about a “primary” entrance. See,
CABO/ANSI 117.1, § 4.3.2. Nor does that model standard safe harbor include any
reference to a “primary entrance” in its description of the “public and common
area,” such as the District Court approved at DOJ’s urging. DOJ’s position and the
District Court’s ruling cannot be reconciled with the absence of any primary
entrance requirement from “safe harbor # 3,” including the 1992 version of the
CABO/ANSI 117.1 standard.

b. The Entrances To Individual Dwelling Units Are Not Public Or
Common Use Areas.
The District Court and DOJ assert that individual walkways leading from a
public or common sidewalk to an individual tenant’s unit are “public or common
areas” that must be accessible. This argument should be rejected for two reasons.
First, Congress was clear in describing the types of areas that it included as public
and common use areas, specifically hallways, lounges, lobbies, passageways
among and between buildings, and other amenities such as laundry rooms and
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public bathrooms. H.R. Rep. No. 100-117, at 26. Nowhere in the legislative
history is there any suggestion that the individual walkways leading from public or
common use sidewalks to private tenant units are included.
Second, the individual walkways leading from public and common use areas
are properly classified as individual dwelling unit entrances, only one of which
must be accessible under the statute for each covered dwelling unit. HUD’s
assertion in the non-mandatory Design Manual that the exteriors of primary
entrance doors are public and common use areas had never been seen or suggested
before. Design Manual § 3.10. This provision was included in HUD’s advisory
Design Manual without any statutory rationale, no definition of what constitutes a
“primary” entrance, or any clear statement that the agency intended to impose a
new minimum standard. Accordingly, HUD cannot have adopted in this manner a
new requirement that is contrary to the language of the Act.
Congress included another provision that applies to the entrances to
individual tenant units: the requirements of “an accessible route into and through
the covered dwelling unit.” 42 U.S.C § 3604(3)(C)(iii)(I). If Congress intended
private unit entrances and the walkways leading from the public or common
sidewalk to them to be public or common use areas, there would have been no
need to include this separate requirement for accessible routes into the individual
units; Congress’ accessible route requirement would be redundant. In fact, the
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term “primary” is never defined in the Design Manual and has no meaning. The
argument for primary entrances being public or common use areas is simply a
tautology: because the Design Manual states that primary doors are public or
common use areas, they are. The reference in the Design Manual (based on an
illustration) has no basis in the statute and must be rejected. Accordingly, the
District Court’s deference to HUD’s reference to primary doors must likewise be
rejected.
Moreover, the logical extension of DOJ’s assertion underscores the illogic of
that assertion. The accessibility requirements of the Fair Housing Act include
some provisions that apply to the entire dwelling - all of which must be accessible
(e.g., public and common use areas) - and other provisions that apply only to
individual covered dwelling units (e.g., an accessible route into and through the
unit). 42 U.S.C. 3406(f)(3)(C). If DOJ’s theory that primary entrances are public
and common use areas is correct, then all such units would have to be accessible,
including the walkways and stairway leading to second and third floor units in
building without elevators. This would mean that multi-story dwellings without
elevators would be prohibited, an absurd result soundly at odds with legislative
history of the Act, which states flatly that: “The bill does not require the
installation of elevators….” H.R. Rep. No. 100-117, at 18.
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In sum, there is absolutely no evidence that Congress intended to include in
the definition of public and common use areas any spaces other than the types of
amenities it enumerated. DOJ’s attempt to expand the statute and safe harbor
standards to include “primary” entrances to individual dwelling units leads to
draconian consequences that cannot be allowed to stand.
Congress did not attempt to bring all areas of a multifamily property under
the scope of federal jurisdiction. Nor did Congress intend to alter state property
law with respect to areas beyond the limited scope of the Fair Housing Act.
Congress imposed accessible design requirements on certain areas of the property
and left all others alone. There is no evidence that Congress intended any
definition of public and common use areas other than what it specified. For this
reason, DOJ’s argument concerning “primary” entrances must be rejected as
overreaching the boundaries of the Act.

c. Various Alternative Accessible Entrance Designs, Including Side,
Patio, and Rear Access, All Comply With The Accessibility
Requirements of the Fair Housing Act.
The accessibility requirements of the Fair Housing Act include seven design
features to make covered multifamily dwellings accessible to persons with
disabilities. 42 U.S.C § 3604(f)(3)(c). The legislative history clearly shows that
Congress intended to impose “modest” and “flexible” requirements on the
multifamily design and construction industry. H.R. Rep. No. 100-117, at 25-26. In
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fact, both Congress and HUD have been clear that alternative designs and creative
methods that meet the seven statutory requirements are both welcomed and
encouraged. 56 Fed. Reg. 9473, H.R. Rep. No. 100-117, at 27. The statute
requires that each covered dwelling unit include “an” accessible route into and
through the premises. 42 U.S.C. 3604(f)(3)(C)(iii)(I). The statute does not specify
which entrance that must be, so long as one accessible entrance is provided. Id. A
variety of designs, including side entrance, patio entrance, or rear entrance all meet
this “modest” and “flexible” standard. H. Rep. 25-26. The design in question
provides an accessible entrance to each covered unit via the patio on the garden or
landscaped side of the building, rather than the side directly facing the parking lot.
Since the Act contains no requirement concerning a "primary" entrance, DOJ
should not be permitted to expand the clear meaning and intent of Congress and
impose a new standard concerning “primary” entrances.

III.

The Buildings At Issue Conform To The Building Codes That Were
Adopted By The States And Contain All The Model Code Accessible
Route Provisions That HUD Previously Had Stated Were A Safe
Harbor From The Kind Of Litigation DOJ Has Initiated Here.

The building codes that to which the covered dwelling units in question were
designed include Michigan’s Persons With Disabilities Civil Rights Act, MCL §
37.1501, et seq., P.A. 220, and Ohio R.C. §4112, et seq. seq., which were adopted
to comply specifically with the minimum requirements of the Fair Housing Act’s
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accessibility provisions, including model code requirements for the accessible
entrance and public and common use areas. Appellant Rose Companies’ Brief on
Appeal, 19-21. The state legislature’s efforts to adopt the safe harbor provisions in
their codes are the sort of state activity that HUD and the industry have long
encouraged in order to reduce litigation costs and promote compliance during the
design phase. As HUD notes in its Policy Statement, as part of its Final Review of
Model Building Codes: “The Department recognizes that an important way to
increase compliance with the design and construction requirements of the Act is to
incorporate those requirements into state and local building codes.” Final Report of
HUD Review of Model Building Codes, Chapter 2: Policy Statement.5
As Appellants note, both the Ohio and Michigan Legislatures have
incorporated into their code requirements the Fair Housing Act statute and
regulation. Brief on Appeal, p 19-21. Appellants’ design complied with the Ohio
and Michigan statutes in effect when the building permits were issued. Id. The
properties at issue thus presumptively complied with the Fair Housing Act’s
requirements since they had been built to state codes that were carefully drafted to
include all accessibility provisions at issue here.

5

This document is available on HUD’s website at:
www.hud.gov/offices/fheo/disabilities/modelcodes/chapter2.html.
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If multifamily designers and builders must regularly litigate with DOJ over
codes that adopts the safe harbor model code language that HUD has already
approved, then HUD’s goal of reducing litigation and promoting design-phase
compliance will be frustrated. Model accessibility building codes written in
prescriptive building code language and endorsed by HUD as a safe harbor for
compliance have now been developed and are available for adoption by state and
local building code jurisdictions across the country. This means the problem of
unclear and confusing guidance has been solved, and there is no reason for the
Court to accept DOJ’s overly aggressive view of the statute.

IV.

DOJ’s Unjustified Enforcement Posture Vitiates The Policy Of
Varied Design And Construction That HUD Encourages in the
Guidelines.

DOJ’s unjustified enforcement posture, in practice, invalidates the promise
HUD has made to multifamily designers and builders, who are permitted to
demonstrate how they have met the requirements of the Act. As HUD states
clearly in its Guidelines: “Builders and developers may choose to depart from
these guidelines and seek alternate ways to demonstrate that they have met the
requirements of the Fair Housing Act.” 56 Fed. Reg. 9499.
Appellants have developed a property whose entrance route appears to meet
the accessibility features in what HUD has characterized as “safe harbor #3” in its
Design Manual – “the CABO/ANSI 117.1 (1992) standard, along with HUD’s
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regulations, Guidelines, and statute.” Design Manual, Preface. Each HUDapproved safe harbor varies in the extent of accessibility features it specifies. DOJ
may prefer another safe harbor or an alternative reading of the statute based on the
non-mandatory Design Manual, but neither DOJ nor the District Court may require
accessibility features from a different safe harbor they may prefer when Appellants
have met the specifications for one of the HUD safe harbors.
In the preamble to its proposed Guidelines, the Department stated in relevant
part that: "Where the ANSI Standard is not applicable, the language of the statute
itself is the safest guide. The degree of scoping, accessibility, and the like are of
course limited by a principle of reasonableness and cost." 55 Fed. Reg. 24371,6 56
Fed. Reg. 94827 (emphasis added). Amici submit that when there is no applicable
ANSI standard beyond that for an accessible route, Appellants have followed the
“safest guide,” Id., by meeting and exceeding the accessibility requirements in “the
language of the statute.” Id. By doing so, Appellants have satisfied their burden.
DOJ’s attempt to force through litigation additional accessibility features based on
alternative safe harbors it thinks preferable to those Appellants have chosen
violates HUD’s stated principle of considering the limiting factors of
“reasonableness and cost.” Id. The District Court’s adoption of DOJ’s new
6

The proposed Guidelines are found in the Brief Addendum to the Brief of Edward
Rose Companies, at Tab 14.
7
The Guidelines are found in the Brief Addendum to the Brief of Edward Rose
Companies, at Tab 13.
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definition of “public and common use areas” - one that has never been required by
Congress or HUD - is a costly endeavor that could have a large and unintended
housing cost impact for millions of American families living in multifamily
housing and the housing providers that serve them.
DOJ asserts a minimum “requirement” for public and common use areas and
accessible entrances not previously defined in applicable statute, regulation, model
standard safe harbor, or building code drafted to comply with the Fair Housing
Act. DOJ in this case appears to be denying the flexibility that both Congress and
HUD promised multifamily designers and builders and encouraged them to use in
providing housing with modest accessibility features in a cost-effective manner.
For these reasons, among others, Amici view this case as particularly urgent and
important.

CONCLUSION
HUD’s invitation to multifamily designers and builders to provide
alternative designs that provide similar levels of accessibility to the Guidelines is a
trap for the unwary when, as here, DOJ attempts to use litigation to twist the
Guidelines’ preamble to create a requirement for certain design features it desires
in a particular housing property. In doing so, DOJ apparently hopes to extend the
accessibility features of the law beyond those Congress prescribed.
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DOJ’s definition of “primary” entrance is not justified given the clear
statutory provisions dealing with this question. Nor should DOJ be permitted to
enforce HUD’s Guidelines and Design Manual as mandatory or binding
requirements, when neither was intended to be such. For the foregoing reasons,
Amici respectfully request that the Government’s arguments be rejected and the
judgment of the District Court be reversed.
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